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INDUSTRIAL RELATIONS LEGISLATION AMENDMENT BILL 2021 
Second Reading 

Resumed from 20 October. 
MS M.J. HAMMAT (Mirrabooka) [2.50 pm]: I rise to speak to the Industrial Relations Legislation Amendment 
Bill 2021. It is a good bill to talk on, prepared by—some might say—a good Bill himself! I am very pleased to be 
able to speak on this bill and I note that is has been brought to the house by the Minister for Mines and Petroleum, 
but I am aware of the work he did on it in his former role as the Minister for Industrial Relations. I know it will 
give him great joy to have this bill before the house. 
This is an excellent piece of legislation that, unfortunately, did not pass both houses of the previous Parliament. It 
is a very Labor piece of legislation, and that is one of the reasons I am so pleased to have the opportunity to speak 
to it today. This bill has at its heart the objective of achieving equity and fairness, and of protecting the most vulnerable 
people in our community. It is all about making workplaces fairer for working people and ensuring that the people 
of Western Australia enjoy good jobs. I believe those good jobs are, and will be for some time, the cornerstone of 
a fair economy and strong society in WA. That is why I say this is a very Labor piece of legislation. It has many 
excellent provisions and I note that it is really only ever Labor governments that bring forward legislation that 
improves the lot of working people in this state; and that those sitting in the corner can only ever be relied upon to 
cut and reduce the conditions that working people rely upon. It took a Labor government to address the issues that 
are contained in this bill. 
In my comments today I want to focus on a couple of key provisions of the bill, and I will start with local government. 
Local government is an important industry in this state, and this bill will ensure that local government employees 
will no longer be considered to be national system employees. It will do that by inserting a new provision into the 
Industrial Relations Act that will enable certain employers to be declared not to be national system employers. 
That provision is also in the federal Fair Work Act. The intention of this is to ensure that every local government in 
WA will be declared not to be a national system employer in future. The legislation makes provision for a transitional 
period within which this can take effect and, importantly, will preserve employee entitlements and continuity of 
employment arrangements. 
I want to talk about why it is important for this provision to be included. It is important because it goes right to the 
heart of the question of equity. As I said at the outset, it is Labor governments that can be relied upon to address 
questions of equity and fairness. Some years ago, when I was much younger, I worked for the Australian Services 
Union. In my first role in that union I worked on a project that was primarily about promoting to both employers 
and employees in the local government industry the idea that they should get involved in enterprise bargaining. 
At the time, enterprise bargaining was a fairly new concept; there were not many agreements in the whole of 
Western Australia, and there were generally very few in the local government industry. History tells us that service 
industries embraced enterprise bargaining far more slowly than some of the other industries. 
In undertaking that project, I spent a lot of time, primarily in regional WA, talking to various councils. I met with 
not only staff but also employers, management and councillors, and talked to them about employment conditions 
and why they might want to enter into an arrangement that was specific to their workplace. We provided training 
and talked about some of the things that might result in mutual benefit for both employers and employees. In 
Western Australia there are some large councils, many of which are in the metropolitan area, but there is also 
a large number of regional councils, and many of them are quite small. I am very sorry that opposition members are 
not here to hear me reminisce and speak fondly about regional WA; they profess to care a lot about regional WA, 
but where are they? In that job I travelled from Kununurra down to Esperance and out to Kalgoorlie, stopping at 
many small councils along the way. I talked to employers and employees about their employment conditions, and 
specifically about enterprise bargaining. 
A few things became very clear to me during this time that I want to reflect upon today, and one is that local 
government truly is an industry—it was then and remains so today—in which people have specialised skills and often 
move from council to council, gathering experience in a variety of different contexts that then allows them to progress 
and be promoted through the industry. It is often the case that people working in local government cannot gain similar 
experience in other industries, so they very much rely upon remaining in local government to get that experience. 
It became very clear to me that having the ability to move across employers was a very important part of making 
sure that the people who worked in the industry were skilled and were equipped to perform their essential work. 
Another thing that had become very clear to me by the end of that time was that the smaller regional councils liked 
industry arrangements and the fact that they had a common set of employment agreements that, for them, were 
administratively easy to apply. So, despite my best efforts to convince them that enterprise bargaining might be a good 
thing for them, I came away from that project with the clear idea that, indeed, having a consistent minimum standard 
across the local government industry was a good thing, particularly for small regional councils that perhaps were 
not as well-resourced as the larger ones in the metropolitan area. 
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The local government industry historically was regulated by a federal award, the local government officers’ award, 
which was an award of the federal commission, although it covered only employment conditions for employees in 
WA, and no state award covering similar employees existed. That was the case for some time, and clearly it was 
a decision that suited the needs of the industry—both employers and employees. That changed when the Fair Work Act 
was introduced; it changed the underpinning of employment regulation such that, instead of having industrial 
disputes—people who have worked in the union movement for some time will reflect fondly on the idea of an interstate 
dispute!—federal awards would no longer rely upon such disputes. In constitutional terms, the Fair Work Act 
required organisations to be considered constitutional corporations. That is, it was now the corporations power of 
the Constitution from which things — 
Mr W.J. Johnston: Member, my daughter is watching online and said your “Bill” pun was dreadful! 
Ms M.J. HAMMAT: I am not known for my excellent puns! I will take instruction from the Minister for Sport and 
Recreation in that regard! I am sure she will be very entertained by the discussion about constitutional corporations! 
That is good to know. 
Relying on the corporations power of the Constitution had the effect of creating a situation in which the industry 
was regulated by the federal commission, and now only that part of the industry in which employers were considered 
to be constitutional corporations could be regulated by the federal system and, by default, the remainder fell under 
the state system where, at the time, there was no suitable local government award. This issue arose in many other 
states and all those states took the opportunity to resolve the issue when the Fair Work Act was enacted. They did 
that by referral of some kind, referring either into the state system or, in some cases, into the federal system the powers 
or the regulation of local government, but WA did not. Since that time, we have had a hybrid system whereby some 
local councils are considered to be constitutional corporations and are in the federal system and some are not and 
are therefore in the state system. The problem, members, with this arrangement is the enormous uncertainty that it 
creates for both employers and employees. I note that the Ritter report—or the Price report, as it is sometimes referred 
to!—highlighted this issue and the difficulty that there was no certainty around which local governments were 
considered in which system. One of the difficulties is that the only way that could be determined with any certainty 
was with cases being taken ultimately to the High Court. This bill resolves the problem that has vexed the issue 
for many years. The state IR system includes an award for local government employees. The terms of that award 
are different from the federal award, so for many years there has been this complexity with both which acts and which 
award should apply to employment regulation. It is a ludicrous situation and one that I think must create enormous 
complexity and uncertainty and risk, particularly for those small regional local councils that lack the resources and 
are really truly focused on delivering for their local communities. This is indeed good legislation that will finally 
resolve that uncertainty for all who work in that industry. 
It is worth noting that the implementation of this provision for referral requires an agreement with the federal 
government, but the insertion of these provisions into the Industrial Relations Act in WA is an essential first step. 
I think it is an excellent provision that will make life easier for the regional local councils that many in our state rely on 
to deliver essential services. I think it should be well supported by all to provide them with some assistance. It is worth 
noting the important work that local governments deliver. I know people often like to refer to councils as dealing with 
roads, rates and rubbish, but clearly, they provide a range of essential services to their communities, particularly in 
regional areas. I think we have seen that when we have had to clean up after some very serious natural disasters; local 
councils provide really essential support to their local communities in doing that. They do not deal with only roads, rates 
and rubbish. They obviously deal with a range of important services that are making life better every day and, indeed, 
often connect regional communities to the world through the provision of technology in their public libraries. 
The Ritter report, which I have referred to already, was commissioned by this state government in its last term. It 
rightly described local government as being considered part of the body politic. I think that is a really important 
and accurate way to think of the industry. It is essential to the overall good governance of this state and, as I have 
said before, the kind of complexity of the two dual systems does not exist in any other state in Australia. It contributes 
significantly to uncertainty and also undermines this important notion that local government is an industry, should 
rightly be considered an industry and should support employees to move from one employer to another so that 
they can gather that essential experience that they rely on. 
One thing that I was particularly struck by, back in my early days driving around in my car to local governments 
in Western Australia, was the widening gap between regional councils, which tend to be smaller, as I said, and some 
of the larger metropolitan councils. That is one of the reasons that I strongly support the provisions of this bill. It 
will help ensure that local governments remain an industry. It will help resolve that uncertainty and I think it will 
help contribute to a cohesive provision of services for all Western Australians. It will ensure that we do not allow 
arbitrarily different pay and conditions and regulations. As I said, it will particularly assist in ensuring that small 
regional councils are not burdened with risk and uncertainty. I think this provision goes to the heart of the question 
of equity, particularly for those who work in local governments, which is an essential and important industry. 
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I want to turn to some of the other provisions of the bill, although I feel very strongly about local government 
provisions and I wanted to spend time reflecting on that and the importance of it. Some of the other really important 
provisions of this bill deal with protections for some of WA’s most vulnerable workers. In particular, the provision 
that changes the definition of “employee” will help to protect our most vulnerable workers by ensuring that we 
take steps to prohibit the existence of modern slavery. As I have said, it is only ever Labor governments that can 
be relied on to protect the most vulnerable in our workplaces, and I think this is one of the key reforms. Changing 
the definition of “employee” in the Industrial Relations Act will allow the federal government to proceed with 
ratifying the International Labour Organization’s Protocol of 2014 to the Forced Labour Convention. This protocol 
is a really important part of the global fight against modern slavery, forced labour and people trafficking. I think, 
and I am sure any right-minded person in this place or indeed in our community at large would agree, that it is essential 
that we sign on to the protocol and, therefore, this clause be amended. Who could possibly disagree with the idea 
of making this amendment to our Industrial Relations Act, which will go some way to eliminating the existence 
of modern slavery? 
A great many things could be said about modern slavery and its existence in both WA and more broadly. I am 
hoping others in their contributions to the bill will attend to that in some detail. It is worth saying that it is clear 
that many workers around the world live in what are considered to be slave-like conditions. The Global Slavery 
Index estimates it to be some 40 million people worldwide. It is important to recognise that many people in WA, 
unfortunately, are working in conditions akin to that even today. It is always hidden and underground and it is 
difficult to identify, but I think we do ourselves no service if we tell ourselves it is a problem for others and not 
for us. We know from some events, particularly in the horticulture industry, the matter exists. We know that people 
are working in those conditions in not only the horticulture industry, but also other industries, in embassies and 
sex work. Young workers, overseas workers and those on temporary visas are particularly vulnerable. By removing 
the exclusion of domestic workers and horticulture workers in the definition of “employee”, we will remove the final 
obstacle for Australia to sign on to the ILO convention, meaning that we can meet our international obligations to 
eradicate slavery in all its forms both here in Australia and around the world. 
[Member’s time extended.] 
Ms M.J. HAMMAT: This bill also deals with strengthening enforcement and compliance provisions—again, a really 
important provision that will ensure that we are protecting some of WA’s most valuable workers. The other report 
that was key in drafting this bill is the work on the wage theft review undertaken by former Industrial Relations 
Chief Commissioner Tony Beech. It is an excellent piece of work that really turns to the question of: to what extent 
does wage theft exist in Western Australia and what are some of the ways that it might be remedied? Both that review 
and the Ritter review were very clear about the need to increase penalty levels and introduce a range of additional 
enforcement tools in the IR act. I understand it has been some 19 years since these things were changed and clearly 
the fines and penalties that exist for employers doing the wrong thing or underpaying people, whether systemically 
or inadvertently, are inferior to what exists in the federal act.  
The Industrial Relations Legislation Amendment Bill 2021 will increase penalties to apply to employers and makes 
them broadly consistent with the federal act. Importantly, it will also introduce some new divisions to the federal 
act that will ensure inspectors have a range of new enforcement tools. I know that one of the great frustrations for 
underpaid employees is that in seeking to pursue their employers who underpaid them, whether deliberately or 
inadvertently, there are no time and wages records that demonstrate what that employee should have received. 
This can make it incredibly difficult for that employee to receive the moneys that they are properly owed. Instead 
of employers being made to make that underpayment, they often receive no more than a fine for failing to keep 
required records. It is no surprise to find that when many employers weigh up the relative penalties, they decide 
that there is no advantage in keeping time and wages records and it is best to do nothing at all. It is very difficult 
for employees to recover unpaid wages in the absence of those records. Strengthening the fine and improving the 
tools that compliance officers can use to make sure that employers who do not do the right thing are held to account, 
and ensuring that employees who are ripped off receive their proper entitlements, will be an important step to protect 
some of the most vulnerable workers in this state. Again, I note that these provisions are broadly similar to what exists 
in the federal act. We are bringing Western Australia up to the standard that exists elsewhere and making sure that 
this jurisdiction is not providing a soft option for employers who choose to do the wrong thing. 
I hope that others in their contributions will talk more about wage theft. It is increasingly clear that it is a problem 
for many employees, and that employers often choose to take the risk that they will not get caught. If they do get 
caught, the fines and penalties as they currently exist simply make it worth the risk. The number of large corporate 
employers in the last couple of years who have systemically underpaid their workers demonstrates that we are not 
talking about employers who are perhaps making innocent mistakes. In many cases, it is a deliberate and systematic 
attempt to make sure that employees do not receive their proper entitlements. 
In the time available I want talk about the question of award coverage. An excellent provision in this bill contributes 
to that really important safety net for some of WA’s most vulnerable workers, along with the increased penalties 
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and compliance tools and changes to the definition of employee. This bill will ensure that this state does not end 
up with an award system that has holes in it. I know that the minister will enjoy this discussion—I am not sure his 
daughter will, and others will probably be bored rigid! 
One of the features of awards of the state industrial system is that they apply to an employer who is named as 
a respondent and the employers who work in a similar occupational industry. These are called common-rule awards. 
Over time, those respondent lists have become outdated. It is no longer clear who the named employers are, which 
employers they are or perhaps even what work they did. This has led to a ludicrous situation in which the unions, 
in an attempt to enforce their awards to make sure that their employees receive their proper entitlements, have to 
track down people who have worked at “Joe Smith’s shop” to interview them to understand the nature of the work 
that was done there and then use that as evidence that can be applied to enforce that award for today’s employees. 
There are also significant gaps in that award safety net because the nature of work has changed significantly over 
time. The Ritter report contains a long list of occupations that are quite common today but have no award coverage 
by virtue of the fact that they are not constitutional corporations—they are not in the federal system—nor are they 
named as a respondent or a similar employer under one of these awards. For example, mobile phones are a relatively 
new technology and anyone engaged in the sale of mobile phones does not have award coverage. This bill introduces 
a provision that will make addressing that problem simple so that it can be progressed in a way that ensures that 
we do not have a safety net full of holes. This is a really important provision for the many people who work in small 
businesses. They are often very vulnerable to not being correctly paid or not having access to their entitlements. 
Creating a strong safety net will ensure that we do not have massive gaps through which people can fall. Although 
this is a more technical provision, it is incredibly important if we want to ensure that all workers in this state have 
a decent standard of pay and conditions regardless of where they work. This legislation will ensure that we do not 
have award-free employees by virtue of the fact that it has become almost technically impossible to update those 
respondent lists or enforce those awards when the numbers of businesses have changed or have gone out of business 
over a long period. It is in no-one’s interests to leave awards unenforceable, and this very sensible provision that 
will address that. 
Taken together, these three provisions that will increase penalties and improve compliance, change the definition 
of employee and create a mechanism to ensure our award safety net remains strong and relevant are really important 
elements to ensure that WA continues to have a really strong safety net for all employees in this state. It is the only 
way that we can protect vulnerable employees and make sure that they get their proper entitlements and have a fair 
go at work. 
Members, In the little time that I have left—I am sure others will talk on this more fulsomely—I want to say a few 
words about the equal remuneration provisions in this bill. People will appreciate that women first won the right 
to equal pay in about 1969—more than 50 years ago. We won it again in about 1972, and we have been winning it 
pretty regularly over and over again since that time. The commitment to pursue equal pay has been a long-term battle. 
Despite all the court cases and the resolute determination for over more than 50 years to ensure that women are paid 
the same as their male counterparts, in WA the gender pay gap remains the biggest in any state or territory in Australia, 
and it has remained stubbornly high for many years. The insertion of an equal pay provision in this legislation will 
go some way towards resolving that. I do not think that anyone believes that it will fix the gender pay gap in this 
state, but it will provide an opportunity for there to be cases and some hearings on the question of the routine and 
systematic undervaluation of women’s work. It is particularly pleasing that there is no requirement for there to be 
a male comparator, which is one of the things that has undermined the effectiveness of a similar provision in the 
federal award. It is an excellent decision that this provision will be drafted in different terms to ensure more 
applicability. I hope that we will soon address the question of equal pay. On current projections, we will still be at it 
when not only my children, but also my grandchildren, and possibly my great-grandchildren, are in the workplace. 
Finally, I want to acknowledge the contributions that have gone into the drafting of this bill, which has been some 
time in the making. I have already acknowledged the minister’s contribution, particularly in his former role as 
Minister for Industrial Relations, and his tenacity in terms of the pursuit of this legislation. I thank him for his work 
on it. It is a very good piece of legislation. I also want to acknowledge UnionsWA, its staff and all the affiliated 
unions because — 
Mr W.J. Johnston: And the previous leadership. 
Ms M.J. HAMMAT: No comment on the previous leadership. I know that many people there have spent many 
hours working on the various reviews, turning their mind to the sorts of provisions that will assist working people 
in this state. I want to acknowledge and put on the record the great contribution that the union movement has made 
to ensure that this bill has reached this point. I also want to acknowledge the staff of the minister’s office again, who 
I know have spent significant periods working on this legislation and poring over some of the details of it to ensure 
that it has come here in a fine form and will make working life better for many working people. Equally, I thank 
the departmental staff, many of whom I know have laboured over this for long periods and been vexed about some 
limitations that this bill will now correct. I want to thank them as well for their many devoted hours of work. As 
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I have said, there have been two reviews. It is important to acknowledge the work that was done in those reviews 
by Mark Ritter, and particularly by former chief commissioner Tony Beech. I also want to point to, quite rightly, the 
Deputy Speaker and member for Forrestfield, Stephen Price, who assisted in that review, as I mentioned earlier—
the Price report as it is known. 
Mr W.J. Johnston: Yes, the Ritter review and the Price report. 

Ms M.J. HAMMAT: It is a great pleasure to be able to commend this bill to the house. It is excellent work. It is 
a very Labor piece of legislation. I hope it has a swift and successful passage through this place. Thank you. 
MS H.M. BEAZLEY (Victoria Park) [3.20 pm]: I rise today in emphatic support of the government’s Industrial 
Relations Legislation Amendment Bill 2021. This bill has been informed by the Ministerial review of the state 
industrial relations system: Final report of June 2018, undertaken by the then Minister for Commerce and Industrial 
Relations, Hon Bill Johnston, and conducted by the member for Forrestfield and now Deputy Speaker, Stephen Price, 
and Mr Mark Ritter, SC. We thank them for their excellent work in this area. 

The amendments proposed by this bill generally seek to create an industrial relations system that will capture all 
types of employee–employer relationships and provide rights and protections on par with the industrial relations 
systems in other states. The amendments will provide Western Australia’s industrial relations system with the ability 
to address our state’s 22 per cent gender wage gap and provide employees under the state’s jurisdiction the right 
to seek remedy for bullying and sexual harassment. Importantly, this bill will also protect employees who have made 
a complaint of bullying or sexual harassment—or any other sort of complaint for that matter—from retribution from 
their employer, and will impose new and significant civil penalties for any employer found guilty of contravening 
employee rights. 

The ministerial review into our state’s IR legislation examined numerous other relevant acts as to the definition of 
“employee”, and the definition has been updated accordingly. The review identified a number of employee types 
who had been deliberately excluded from the state’s industrial relations jurisdiction. These include those engaged 
in domestic service in a private home; those paid wholly by commission or piece rates; and those who receive 
a disability support pension and are employed in a supported employment service. 

Western Australia is currently the only state in Australia that excludes from industrial relations protections those 
people whose primary place of work is another person’s private home. As UnionsWA noted in its submission to 
the review, domestic workers are often low paid and work in isolation, which limits their bargaining power when it 
comes to negotiating workplace conditions. This leaves these workers at a significantly increased risk of exploitation 
and unsafe work practices. 
Nowhere is this more evident than in our culturally and linguistically diverse communities. People from CALD 
backgrounds are disproportionately represented in the sphere of domestic employment and the so-called “gig” economy. 
Of all workers, CALD workers are the ones most often tricked or coerced into exploitative working arrangements, 
particularly if their employment is somehow linked to their immigration status, whether that link is real or perceived 
as such through deception. The exclusion of these categories of workers from our current industrial relations 
legislation and Minimum Conditions of Employment Act means that Western Australia is not currently compliant 
with the International Labour Organization Protocol of 2014 to the Forced Labour Convention, 1930, commonly 
known as the ILO protocol, which requires labour laws to apply to all employees and all sections of the community. 
Subsequently, the commonwealth government has been unable to ratify the ILO protocol solely because of the 
position in Western Australia. In a state that cares about social justice and is governed by a Labor government, with 
Labor values, this is an anachronism. After all, there is no reason why employees performing domestic work should 
not be entitled to the same basic employee conditions and rights as any other sort of worker. Similarly, I cannot think 
of any reason why people whose salary is dependent upon commission, or somebody who lives with disability, should 
not expect a safe workplace, leave entitlements, compensation for workplace injury, fair wages, and other protections. 
This bill’s amendments are well due and necessary, and I welcome them. 

I believe most Western Australians would also agree that employees deserve equal pay for work of the same or 
comparable value, regardless of gender. In this respect, I am pleased that this bill will award the Western Australian 
Industrial Relations Commission the power to make equal remuneration orders, as well as set principles to ensure 
equal remuneration when considering each annual state wage case. According to the Australian government, the 
gender pay gap is the difference between women’s and men’s average weekly full-time equivalent earnings, expressed 
as a percentage of men’s earnings. Western Australia’s gender pay gap is 21.9 per cent, the highest in the nation. 
Again, this is something that we as a Labor government are highly motivated to address, and the bill before the house 
will provide us with the mechanism to do so. 
The principle that the commission must apply when considering equal remuneration in state wage cases was developed 
in 2019 by a working group comprising UnionsWA, the Chamber of Commerce and Industry of Western Australia, 
the Minister for Industrial Relations, and the Western Australian Industrial Relations Commission. Equal remuneration 
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is the eighth statement of principle, and, amongst other things, requires the commission to consider the value of work 
according to the nature of the work, the skill and responsibility required, and the conditions the work is performed 
under, free of assumptions of gender. 
Importantly, it also requires the commission to consider previous awards in light of these assumptions, namely whether 
the work was considered “female” work; whether the work was casual or part time and therefore disproportionately 
undertaken by female employees; and whether the skills of the employees were diminished or dismissed because 
they were female. This principle specifically requires the commission to directly address two causes of the gender 
pay gap as identified by the Australian government: firstly, discrimination and bias in hiring and pay decisions; and, 
secondly, women and men working in different industries with different jobs, with female-dominated industries 
attracting lower wages. 
Amending our industrial relations legislation so that the commission is able to make remuneration orders will allow 
the state to directly and positively influence the gender pay gap. This is in line with phase 1 of the Stronger together: 
WA’s plan for gender equality implementation and action plan, released by the Premier, and the Minister for Women’s 
Interests, Hon Simone McGurk, in March last year. Phase 1 of this plan requires the state government to drive the 
changes needed at the systemic level to address existing and persistent gender inequality in the public sector and 
apply a gender equality lens when reviewing or renewing all future policies and practices. I support the government’s 
attempt to drive social change by reducing the gender pay gap through systemic change, and I also take the 
opportunity to congratulate Minister McGurk on the development and launch of Stronger together, the first plan 
of its kind for Western Australia. Gender equality benefits everyone, including men, and contributes to stronger 
families, communities and workplaces. Every woman and girl has the right to reach her full potential in all aspects 
of life—at school, in retirement, in their homes and communities, and in workplaces. There is powerful evidence 
that gender equality makes good business sense and will contribute to a strong economy for our state. 
The McGowan government is committed to driving gender equality and creating change to benefit our community, 
and our Industrial Relations Legislation Amendment Bill 2021 in front of the house today is one weapon in our arsenal 
to achieve this. Our commitment to equality is also why I strongly endorse this bill’s provision for five days of 
unpaid family and domestic violence leave, regardless of gender. That said, as noted in Stronger together, women in 
Western Australia are far more likely to experience physical or sexual violence in their lifetime, with one in five women 
in Western Australia over the age of 15 reporting that they have been the victim of partner violence. Family and domestic 
violence has a significant impact on women’s housing, finances, health and capacity to work due to changed living 
circumstances or custody arrangements. Supporting men and women to deal with the impacts of family and domestic 
violence increases the health and wellbeing of themselves, and their children, as well as their workforce participation. 
Building five days of unpaid family and domestic violence leave into our state’s industrial relations system is in line 
with our election commitment to address family and domestic violence, and I am proud that we are delivering this. 
As Stronger together notes, an important part of addressing family and domestic violence is encouraging a culture 
of respect in the workplace. The federal House of Representatives inquiry into workplace bullying noted — 

It can have a profound effect on all aspects of a person’s health as well as their work and family life, 
undermining self-esteem, productivity and morale. 

Workplace bullying is also costly to the employer. The Australian Productivity Commission estimates that workplace 
bullying costs the Australian economy between $6 billion and $36 billion every year. The precise amount is 
difficult to pinpoint because workplace bullying is often unaddressed. Part of the reason that many workers struggle 
to address workplace bullying is due to a lack of clear tools at their disposal. Under this bill, the Western Australian 
Industrial Relations Commission will be provided with the jurisdiction to hear individual workplace bullying and 
sexual harassment claims, meaning that Western Australian workers have the same rights to a safe workplace 
regardless of whether they fall under the state or federal industrial relations system. Further, the bill works towards 
ensuring that Western Australian workers can seek protection of these rights in a timely and inexpensive manner. 
These tools are useless, of course, unless employees are able to access them without fear of reprisal. This is why 
I support the inclusion of new protections for employees who are exercising their rights. These protections mean 
that an employer will not be able to take damaging action against an employee making an employment-related 
complaint or inquiry, such as dismissing or demoting an employee; engage in sham contracting arrangements, such 
as threatening to dismiss an employee in order to engage them as a contractor; or advertising employment at a pay 
rate that is less than the minimum wage for that position. Employers found guilty of such actions could face fines 
of up to $13 000 per individual and $65 000 for a body corporate. Conversely, efficiently managing employee 
claims can comparatively benefit an employer’s hip pocket, with each case of workplace bullying estimated to 
cost the employer between $17 000 and $24 000 per case. Therefore, a strong industrial relations system that saves 
the employer money when dealing with complaints and penalises actions that contravene employee rights creates 
a strong pecuniary incentive for employers to create a positive workplace environment and respect workers’ rights. 
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I am a former small business owner. I understand how important it is that the rules and regulations associated with 
the industrial relations system are clearly defined. Broadening the state’s industrial relations system so that it 
applies to all employees—so that it is empowered to address the gender pay gap, workplace sexual harassment and 
bullying, and family and domestic violence—strengthens and clarifies the work, health and safety guidelines that 
employers must uphold. The vast majority of employers want a clear and accessible system that will allow them to 
manage their staff efficiently and effectively. They know that doing the right thing by their staff is better for business. 
When I walk down the business strips of Albany Highway or Archer Street in my electorate of Victoria Park, as I am 
fortunate to often do, I see bustling restaurants, cafes and retail outlets that are largely staffed by casual employees. 
While most employers want to do the right thing by their staff, and just need the clear guidance that good legislation 
like this will provide, there is still the unfortunate minority who do not. 
The 2019 McGowan government inquiry into wage theft found that the likelihood of wage theft is higher in cafes 
and restaurants, and in contract cleaning, retail and horticultural businesses. The final report produced by the wage 
theft inquiry noted that one of the reasons that wage theft occurs is the non-detection and enforcement of employment 
laws. It made a series of recommendations to the government. The bill before us is a direct response to that inquiry. 
It will enhance the powers of industrial inspectors, who will now be able to issue on-the-spot fines for businesses 
that do not keep accurate employment records, and post a notice at a workplace stating they are noncompliant with 
employment-related laws. 
The bill will also increase penalties. Employers who fail to comply with entitlements under an award, agreement 
or statutory minimum conditions of employment will now face penalties of $13 000 for individuals and $65 000 
for a body corporate for each contravention. Employers who fail to comply with the Long Service Leave Act will 
face the same penalties, as will employers who fail to comply with record-keeping obligations. These penalties 
were last increased almost two decades ago—so again, well due. 
There will be higher penalties for those found guilty of knowingly and systematically contravening employment 
laws, with penalties 10 times higher than previously. The many casual staff working along the cafe strips in my 
electorate will no doubt welcome another facet of this bill—it will amend the Public and Bank Holidays Act 1972 
to make Easter Sunday a public holiday in Western Australia. Western Australia currently has the least number of 
public holidays than any other state in our nation. Victoria, New South Wales, Queensland and the ACT already 
observe Easter Sunday as a public holiday, meaning that if staff are required by their employer to work, they receive 
penalty rates. It is not fair that casual workers in the retail and hospitality sectors are expected to work Easter Sunday 
with no recompense, while Monday-to-Friday workers may plan time away or focus on celebrations with family 
and friends over the Easter break. Many of the cafes and restaurants in my electorate remain open during public 
holidays and balance penalty rates against increased consumer spending or by imposing a public holiday surcharge. 
They will be able to do the same on Easter Sunday, while addressing a disadvantage experienced by their staff. With 
the addition of Easter Sunday to our public holiday calendar, we still have fewer public holidays than almost every 
other state, bar one, which mitigates the comparative impact on our affected businesses that operate not just locally 
but within the national economy. 
Finally, I am sure that members before me are now familiar with a raft of changes that the McGowan government 
is making to the way that local governments operate in Western Australia. This bill will also affect the operations 
of local governments in Western Australia by declaring all local governments not to be national system employers 
under the federal Fair Work Act, which means they will be brought under the state industrial relations system. 
Given that the state has oversight over local government, this makes sense. 
In conclusion, this bill seeks to make our state’s industrial relations system stronger, fairer and more inclusive. The 
proposed amendments will ensure that workers employed under the state system have rights equal to those whose 
employment falls under the national system. It will provide more streamlined, clear and inexpensive processes for 
employees and employers alike. It seeks to protect some of the most vulnerable employers in our workforce and 
ensure that minimum conditions are met. 
I sincerely congratulate the former Minister for Industrial Relations, Hon Bill Johnston, and current Minister for 
Industrial Relations, Hon Stephen Dawson, MLC, who successfully steered this legislation into Parliament, on the 
development and delivery of this incredibly important legislation that has been more than a decade in the making 
under different persuasions of government and finally delivered by the only government that can be trusted with 
protecting and enhancing workers’ rights. I give this bill my full support. I commend the Industrial Relations 
Legislation Amendment Bill 2021 to the house. 
MR D.A.E. SCAIFE (Cockburn) [3.37 pm]: It is a great pleasure to rise to speak on the Industrial Relations 
Legislation Amendment Bill 2021. I confess that I was not expecting this bill to come on quite so quickly, but 
I figure that if I am not able to speak about this bill on the spot, I should probably, as lawyers would say, hand my 
ticket in! This seems like a bill that I should be able to share some reflections on relatively off the cuff. At the outset, 
I would like to acknowledge, as other members have, the great work that has been done by a series of stakeholders 
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in ensuring that this bill is before the house today. I acknowledge the work of UnionsWA and its many affiliated 
unions. I want to congratulate the former leadership of UnionsWA, even if the member for Mirrabooka would not 
congratulate the former secretary of UnionsWA, on a job well done! I would also like to acknowledge the current 
secretary and former assistant secretary of UnionsWA, Owen Whittle. They have played a great role in ensuring 
that a light is shone upon the many injustices that, unfortunately, working people still face in our workplaces. I also 
acknowledge the Minister for Mines and Petroleum, who is the former Minister for Industrial Relations, and also 
Hon Stephen Dawson for their roles in bringing this bill forward. I, too, acknowledge the contributions of former 
Chief Commissioner Tony Beech in preparing the wage theft report, and also Mark Ritter, SC, and the member for 
Forrestfield for their work in preparing the report of the Ministerial Review of the State Industrial Relations System. 
With that said, today I intend to reflect on some of my experiences as an industrial relations lawyer and how that 
experience has informed my view of the importance of many of the provisions in this bill. In my previous life, I had 
the great privilege of representing hundreds of working people; in many cases, those people were some of the most 
vulnerable and exploited workers around. In my inaugural speech I spoke about the case of Lovanitasing Veeraragoo, 
who is and was at the time a migrant worker who had been badly treated by her employer, being sacked for taking 
personal leave and also not paid her lawful entitlements, but there were many other cases that I dealt with that were, 
unfortunately, in the same category. I made a point of working closely with organisations like the Employment Law 
Centre of Western Australia and the Aboriginal Legal Service of Western Australia, generally on a pro bono basis, 
to ensure that people whose cases could not be taken on by those community legal centres were represented, because 
my experience is that the workers who cannot afford to retain a lawyer are often the workers who are most in need 
of representation. Unfortunately, the decline of union density in our workplaces has meant that many working people 
are left without proper recourse when they face injustice in the workplace. 
I reflect particularly on the importance of the provisions in this bill that begin the process of transferring local 
government workers into the state system of industrial relations. I represented many local government workers during 
my career as a lawyer and I also had the privilege of representing the Australian Services Union, which is the prime 
union for representing local government workers. In representing those workers, I learnt that the current arrangements 
for industrial relations in the local government industry cause unnecessary uncertainty and angst for both local 
government employers and employees. I give members the example of an unfair dismissal claim. If a person is 
dismissed and wishes to bring an unfair dismissal claim, they first have to establish under which jurisdiction to bring 
that claim. Do they bring that claim under the Fair Work Act or the Industrial Relations Act? The problem with 
the current system is that some local governments are in the state system and some are in the Fair Work system, 
and in some cases it can be difficult to determine which belongs to which system. Workers are left in a situation 
whereby they may be guessing about which is the right jurisdiction. If they get it wrong and lodge their claim for 
unfair dismissal in the wrong jurisdiction, they lose that claim because it was lodged in the wrong jurisdiction, but 
they do not have an opportunity to litigate their claim in the proper jurisdiction because the limitation periods on 
bringing such a claim are 21 days in the Fair Work system and 28 days in the industrial relations system. Therefore, 
the worker has lost their entire claim purely because of a legal technicality over jurisdiction. 
I even ran into the quite bizarre situation whereby a major Perth local government had an enterprise agreement 
that was registered with the Fair Work Commission under the Fair Work Act, but whenever someone brought a claim 
against it on behalf of one of its employees in the Fair Work system, it would tell them that they were in the wrong 
jurisdiction because it was actually covered by the state industrial relations system. It is just utterly absurd that this 
local government could go around registering its industrial instrument in the Fair Work system when it suited it 
and then run baseless jurisdictional arguments just to frustrate the claims of its workers. I say to the human resources 
managers of that local government, if they ever listen to or read this debate, that I always considered those claims 
to be utterly baseless, and I told them as much at the time. Luckily, we are taking action to make sure that, going 
forward, there can be no such confusion. 
I want to outline the benefits of transferring local government employees into the state system by looking at a couple 
of cases that I was involved in. I had the great privilege to represent the Australian Services Union and a number of 
its members in a dispute with the City of Greater Geraldton in about March last year. That dispute arose in the context 
of the outbreak of the COVID-19 pandemic. The City of Greater Geraldton made a decision to stand down about 
130 workers, basically overnight, claiming that there was no work for them to do because of the COVID-19 pandemic. 
A case was run to the effect that that was not actually the reason; the reason was an anticipation that, at some point in 
the future, there may not be any work for those people to do. A case was run, but it had to be run in the Federal Court 
of Australia. It costs several thousand dollars to run a case in the Federal Court of Australia. It requires someone 
to retain solicitors. A litigant cannot self-represent in the Federal Court of Australia unless they are an individual, so 
a body corporate like a union or an employer cannot self-represent. It exposes them to all the formalities, technicalities 
and delays associated with the court process. Although, ultimately, a good outcome was achieved in that case and 
the employees were reinstated to their positions very quickly, it occurred to me during that dispute how much less 
costly and more quickly that dispute could have been dealt with not only on behalf of the workers, but also to the 
benefit of the employer, if they had been in the state industrial relations system. 
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One of the great advantages of the state industrial relations system is its very strong focus on conciliation and 
arbitration. For many years, conciliation and arbitration was a cornerstone of the Australian industrial relations 
system. It remains a feature of the Fair Work system, but I would argue that the Fair Work system these days is 
much more a litigious system than a conciliation and arbitration system. Under the state Industrial Relations Act, 
there is a mechanism known as a section 44 application, which enables parties to essentially get an urgent conference 
before the state Industrial Relations Commission to deal with a workplace dispute. The commission can call parties 
in, sometimes on the same day that an application is made, if urgency requires it, and the commissioner has the power 
to make quite expansive orders regardless of any consent position of the parties. That means that the commissioner 
has real teeth when it comes to resolving those industrial disputes, which means that when the parties come to 
conciliate, they know that if they do not reach the best negotiated outcome, the threat is that the outcome will 
be taken out of their hands through arbitration by the Industrial Relations Commission. The problem is that these 
days, in the Fair Work system, by and large, that threat just does not exist. Largely, employers do not participate 
in good faith in conciliation, because they know that if conciliation fails, in many cases, there is only the option of 
consent arbitration, and the employer can decline to provide consent, or, even if it proceeds to arbitration, the 
powers that are available to the Fair Work Commission are significantly narrower than those available to the state 
Industrial Relations Commission. 
For those workers at the City of Greater Geraldton, rather than having to lawyer up, go to the Federal Court, pay the 
filing fee, wait for a listing and go through all the rigmarole that is involved in litigation, what could have happened 
is that their union could have lodged a section 44 application on behalf of those workers and they could have been 
before the Industrial Relations Commission possibly that day or the next. Frankly—I say this as a lawyer—any 
dispute resolution mechanism that deals the lawyers out of the process is a good thing. It is not to the advantage 
of working people and, in my opinion, not to the advantage of employers to be spending money, time and resources 
on engaging lawyers whose job, quite frankly, is in professional disputation rather than in professional resolution 
of disputation. 
Mr W.J. Johnston: Another aspect about that dispute was that even though the federal government said—it was 
at the height of COVID—it’s for state governments to manage local government, they were not helping. As minister 
at the time, I couldn’t intervene in the dispute because I had no standing, whereas in the state system I had automatic 
standing and I could’ve intervened on behalf of the people of the state to assist with that dispute. 
Mr D.A.E. SCAIFE: So we had this bizarre situation of local government, which is an instrumentality of the state, 
being regulated from an industrial relations perspective by the Fair Work system, but the federal government is 
able to say, “Barleese; we’re not helping out with any kind of financial assistance for the sector when it’s placed 
in a difficult position”, as it was with the outcome of the pandemic. I completely agree with that, minister. That 
dispute, thankfully, resolved positively and relatively quickly and, if I say so myself, relatively cost-effectively for 
the union and its members. I would like to recognise the work of the Australian Services Union, particularly the 
work of its delegate Andy White. I congratulate Andy because this morning he was named the ASU national delegate 
of the year for 2021. That is largely because of the fantastic work that Andy has done over many years at the City of 
Greater Geraldton but also what he did in the context of standing up for his fellow workers at the City of Greater 
Geraldton and seeing more than 100 of them reinstated back to paid work very, very quickly. 
I give another example of a dispute I ran between the Shire of Mundaring and the ASU for why the state system 
should also be preferable for local government employers. This was a dispute between the ASU and the Shire of 
Mundaring over the registration of an enterprise agreement. It boiled down to a quite technical dispute over whether 
the enterprise agreement contained an objectionable term—whether it contained a term that allowed workers to opt 
out of coverage of the enterprise agreement. I ran that case in the first instance, and was unsuccessful in the objection, 
and then ran it before a Full Bench of the Fair Work Commission and succeeded on appeal that the agreement did 
contain an objectionable term. The enterprise agreement was quashed and the parties were sent back to the negotiating 
table. In that case, I did my job in upholding the letter of the law with the Fair Work Act, but it highlighted that 
the process for registering enterprise agreements under the Fair Work Act is very cumbersome, it is very technical 
and it often takes a very long time. It is not a simple user-friendly process, so that results in a picnic for lawyers when 
parties want to dispute the registration of enterprise agreements. That, again, is not in the interests of workers or 
employers. Delays and not being able to be certain of the outcome of negotiations create uncertainties for employers 
about their financial liabilities and they create financial consequences for workers who may not be able to access 
pay rises or other benefits under a newly negotiated enterprise agreement. By contrast, the state industrial relations 
system is a much less prescriptive system around registration of enterprise agreements. There are none of the difficult 
balloting processes, and the terms that are or are not allowed in enterprise agreements are not prescriptive to the 
same extent as in the Fair Work Act. As a result of that, it is a much quicker and much easier system for employers 
and workers.  
I will say on this topic that that example from the Shire of Mundaring shows that the state system has a more streamlined, 
fairer approvals process. It is an easier way of registering industrial agreements. It also, as I referred to under the 
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section 44 process, has a more effective and more affordable dispute resolution mechanism built into it. It is also 
appropriate that local governments be regulated by the state industrial relations system because they are instrumentalities 
of the state. Can I say also that it is entirely reasonable for local government workers to be regulated by the state 
industrial relations system when local government CEOs are quite happy for their salaries and conditions to be set by 
the Western Australian government. I say that what is good for the goose is good for the gander on that one. 
I say to those organisations and individuals out there who are advocating against this reform that I think their 
advocating is very misguided. I think there are a lot of benefits and opportunities to local government employers, as 
well as local government workers, in their awards being moved into the state system of industrial relations. I will 
certainly be calling on the federal Minister for Industrial Relations to make the proper declarations swiftly once 
this bill has been signed into law. 
[Member’s time extended.] 
Mr D.A.E. SCAIFE: With those comments, I would like to turn to another issue that has been touched on by other 
speakers, which is the changes to the compliance and enforcement mechanisms that this Industrial Relations 
Legislation Amendment Bill will introduce. From reading the Beech report into wage theft, there can be no doubt 
that wage theft is absolutely rife in many industries around Australia and in Western Australia. I did not need to 
read the Beech report to know that because my experience was that on a daily basis, I dealt with, often, several 
workers who had been underpaid, often significantly, over a very long time. One of the difficulties I ran into in 
representing those people if they were in the state system of industrial relations was that if they were to run an 
underpayment claim in the state system, they did not have the leverage of the very significant penalties that are 
available under the Fair Work system. I do not have the figures in front of me but I believe the penalties were about 
$2 000 for a breach of minimum conditions—for example, a failure to pay the minimum wage under the current 
Industrial Relations Act. That is a maximum penalty; whereas under the Fair Work Act, the maximum penalty is 
in excess now of, I think, $66 000. There is a huge disparity—more than an order of magnitude in difference. I have 
to say that in my experience, very few things incentivise employers to pay what workers are owed more than knowing 
that at the end of the day, they will likely be ordered to pay not only the back payment, but also a very substantial 
penalty on top of it. 
I would like to give an example in this respect of a case I ran for a gentleman called Alastair Enkel through the 
Industrial Magistrates Court and the Federal Court. Mr Enkel was a young man about 21 years old who worked for 
seven or eight months for a finance provider located inside a vehicle wholesaler. He was paid on a commission basis. 
Because he was new and there was only so much work available to him, he was substantially underpaid relative to 
the Banking, Finance and Insurance Award. In fact, as it transpired in the final decision, he was underpaid about 
$18 000 relative to the award in just seven or eight months. He was underpaid about one-third of the minimum 
salary and the award in two-thirds of a year. Mr Enkel ran that claim with my assistance and was successful at the 
Industrial Magistrates Court, but in our opinion there were some issues with the final decision. Therefore, an appeal 
was run before Justice Jackson in the Federal Court, and a final penalty of $44 800 was imposed in that case on 
the employer for an underpayment of $18 000, and that penalty was ordered to be paid to Mr Enkel. We can see 
in that case that the penalties imposed in the Fair Work system were very significant, and they operate as a very 
substantial deterrent to employers behaving poorly. 
The other part of Mr Enkel’s decision that is worth noting is that at first instance he failed to prove that the director 
of the company was accessorily liable for the company’s contraventions of the Fair Work Act. Fortunately, on 
appeal, that decision was set aside and the director of the company was found to have been involved in, I think, 
six of the company’s contraventions, and a penalty of $8 800 was also imposed on the company director. I have 
said that high penalties act as a deterrent and they were always an incentive in my experience for employers in the 
Fair Work system to settle claims fairly and quickly, but if there was one thing that really ensured a good outcome 
quickly for workers in my opinion it was the prospect of accessorial liability being imposed on the director or the 
other responsible person in the company. Nothing quite sharpens the mind of a director who is making decisions 
on how to settle or run a case than realising that at the end of the proceedings there may be financial and reputational 
consequences for the individual and not merely for a corporate entity. I congratulate the minister and the former 
minister for this measure. 
Debate interrupted, pursuant to standing orders. 
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